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Preface

Wrongs, Rights and Remedies: An Australian Charter? forms part of a series of
essays published by the Australian Collaboration. The essays are devoted to
political, societal and environmental issues facing Australia.

The Australian Collaboration is an association of seven leading national
community organisations.

Australian Council of Social Service;

Australian Conservation Foundation;

Australian Council for International Development;
Choice (Australian Consumers’ Association);

Federation of Ethnic Communities’ Councils of Australia;
National Council of Churches in Australia; and

Trust for Young Australians.

The Collaboration carries out research and publishes books, essays and
reports. A range of free educational and information resources, prepared by
the Collaboration, can also be found on its web site. They include Fact and
Issue Sheets on societal and environmental issues, written and peer reviewed
by academic or similarly qualified researchers; Democracy Watch, devoted to
the enhancement of public accountability and democracy in Australia; and
Reference Sources, a listing of key national and international web sources of
statistical and other information.

The views expressed in this essay are those of the authors and do not nec-
essarily reflect the views of the Australian Collaboration or its member
organisations.

David Yencken, Chair
The Australian Collaboration
www.australiancollaboration.com.au

CHAPTER 1: Children in Detention, the High Court
and The Protection of Human Rights

‘No Way Out’

Only a decade and a half ago, it would have been difficult for Australians to

imagine that young children, some without their parents, would be detained

behind barbed wire fencing in far off outposts of the country, at the behest of
the Federal Government and without prospect of release. Yet this is what hap-
pened subsequently and it shocked the conscience of many across the nation.

That shock, in turn, has re-ignited discussion about whether the human
rights of Australians are any longer adequately protected. And it has rekin-
dled debate about whether Australia should now enact comprehensive legis-
lation to protect such rights. This essay is addressed to those questions.

Before moving to them, however, it is important to understand initially
how it was that these children, even though imprisoned and guilty of no
offence, could find no remedy either from the parliament or the courts, even
though it was clear that their fundamental human rights were being radi-
cally infringed.

This matter came to a head in the case of Re Woolley, decided in 2004,
when the High Court of Australia had to rule on the legal validity of the
mandatory detention of the children of asylum-seekers. It concluded that
the Commonwealth Government has the legal authority to detain children
mandatorily — and even for years. The conclusions of the court were unani-
mous and, in our view, correct. This is not for a moment, however, to endorse
the now abandoned policy of the compulsory imprisonment of children con-
tained in the law that the court was required to consider.

In Re Woolley, the question was whether an exception could be made for
children in legislation requiring the mandatory detention of people seeking
asylum. Mr Woolley was the manager of the Baxter Detention Centre. The
applicants were four Afghani children aged 15, 13, 11, and 7 who had arrived
with their parents on Australian shores seeking refugee status on the
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ground that they would be in danger of persecution if they returned to their
homeland.

The High Court held that the Migration Act could not be read so as to pro-
vide children with a legal or constitutional immunity from mandatory
detention. Children stood in no different position from their parents in this
respect. The legal reasoning which led to this conclusion was straightfor-
ward.

The two central provisions of the Migration Act that provided for manda-
tory detention refer to the detention of ‘unlawful non-citizens’. The Act
defines an unlawful non-citizen as a person who is not a citizen and does not
possess a visa. A child is a person. Therefore, a child may fall within the
meaning of the term ‘unlawful non-citizen'.

Further, it had to be presumed that parliament would have known that
adults and children would have been caught by the definitional provisions.
AsJustice Kirby observed, the plight of children in detention had been drawn
to parliament’s attention in several, detailed parliamentary reports and
reports from the Australian Human Rights Commission. Despite this, no
change to the legislation had been made by the parliament. The governing
majority had set its face against any such change.

The Constitution could not help either. It provides the parliament with
the power to make laws with respect to aliens (i.e. unlawful non-citizens).
The statutory provisions with respect to mandatory detention are laws con-
cerning aliens. They provide for the detention of aliens pending the scrutiny
of their asylum claims, and if rejected, pending their deportation.

In short, the plain words of the Migration Act provided no room for an
implication that the detention regime was inapplicable to children. Given
the clarity of the words, and the intention behind them, it was not for the
court to undermine the legislature’s will. Justice Kirby summarised the posi-
tion as follows:

“For an Australian court, a refusal to apply, and give effect to provi-
sions of a valid federal act is not an available option. Fundamental to
the Australian Constitution is respect for the rule of law. If the law is
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clear and constitutionally valid, it is the duty of the Australian courts
to apply its terms. This is so whatever judges or others might think
about the content and effect of the law.”

The Migration Act provided no way out for the court and, consequently,
no way out for the children.

This outcome, however well it might have been justified legally, pre-
sented the Australian nation and legal system with a formidable dilemma.
Australia’s incarceration of children, often for long periods of time, had been
well recognised internationally and nationally as a grave assault on their
human rights. It constituted a significant infringement of Australia’s obliga-
tions under a number of international human rights conventions including,
most notably, the International Convention on the Rights of the Child.

Yet, in the face of the plain intention of the parliament, nothing other
than the replacement of the government at election (which in the case of
refugee policy at the time amounted to the interchange of Tweedledum with
Tweedledee) could be done to rectify or moderate the injury.

This draws our attention sharply to certain critical matters that the High
Court, as a matter of law, could not take into account when reaching its con-
clusions. It could not consider whether the scheme of the legislation might
be inconsistent with Australia’s international human rights treaty obliga-
tions. This is because a treaty’s provisions require domestic legislation to
have effect in Australian law and no relevant legislation had been passed.

It could not consider the consistent opinion of United Nations treaty
monitoring bodies and rapporteurs to the effect that Australia was persist-
ently in breach of its treaty obligations: in this case, in breach of its obliga-
tion to ensure that no child should be deprived arbitrarily of their liberty and
that detention of a child should be used only as a measure of last resort.

It could not consider the powerful, indeed overwhelming, evidence of the
systematic abuse of children’s rights and the physical and emotional injury
inflicted upon them in mandatory detention produced by Australia’s Human
Rights Commission. In its 900 page report As a Last Resort (2004), the Com-
mission concluded that:
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“Children in immigration detention suffered from anxiety, distress,
bed-wetting, suicidal ideation, and self destructive behaviour includ-
ing attempted and actual self harm. The methods used by children to
self harm included hunger strikes, attempted hanging, slashing,
swallowing shampoo or detergents and lip-sewing. Some children
were also diagnosed with specific psychiatric illnesses such as depres-
sion or post traumatic stress disorder.”*

The only way in which evidence such as this might have made its way
into the court’s legal deliberations would have been if Australia had a consti-
tutionally entrenched or statutory Charter of Rights, incorporating the pro-
visions of the international human rights conventions that it has ratified.
But Australia remains the last country in the Western world not to have
adopted such a Charter. Neither Australians nor aliens have recourse to a
law of this kind.

When reading the Human Rights Commission’s report, one of the authors
came close to tears when reading the following series of entries made by staff
in relation to one particular 12 year old child. This case study was not iso-
lated but was one of more than a hundred considered by the Commission:

“11 April 2002: Child attempts to hang himself with a bed sheet on play-
ground equipment.
12 April: ... Child recorded as saying: ‘he wanted to kill himself because
his mother doesn't eat and she cries all the time ... Very tired of camp,
getting up in the morning and seeing the fences and dirt. We came for
support and it seems we're being tortured. It doesn’t matter where you
keep me, I'm going to hang myself.
19 April: Child attempts to hang himself from playground equipment.
Child taken to hospital with his father ...
17 May: Child attempts to hang himself from playground equipment.
Taken to Woomera and then returns ...
30 May: Psychiatrist reports that ‘for this child the matter is simple. If he
remains in custody he wishes to die. He can no longer bear razor wire
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and dirt. He worries about his mother’s wellbeing and also about his
father who he says is constantly worrying and angry ...’

7 June: Child found in the razor wire. He says ‘he can’t go on anymore.’
8 June: Child found in razor wire again.

14 June: Child climbs fence into the razor wire a third time. After about
8 minutes climbs down again.

24 June: Child on hunger strike.

13 July: Child found in razor wire.

26 July: Child attempts to hang himself ..."

It is with that and other similar cases in mind that we approach the writ-
ing of this monograph.

The National Consultation on Human Rights

Partly in response to tragedies such as this, and partly owing to its convic-
tions, the Rudd Labor Government announced at the end of 2008 that it
would establish a national consultation to determine how the human rights
of Australians might best be protected. A consultation inquiry panel has
been established and will be chaired by Father Frank Brennan. His co-pan-
elists are Mary Kostakidis, Mick Palmer and Tammy Williams.

The Committee will ask the Australian community:

e Which human rights should be protected and promoted?
¢ Are these human rights currently sufficiently protected and promoted?
*  How could Australia better protect and promote human rights?

As one contribution to the national conversation about these questions,
in this essay we first consider the historical and philosophical underpin-
nings for the legal protection of individuals’ fundamental human rights.
Secondly, we examine the nature of existing human rights protections and
their adequacy. Thirdly, we examine overseas experience with statutory
charters of rights of the kind now being proposed in Australia. Fourthly, we
set out the arguments in favour of the adoption of comprehensive legal pro-
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tection for human rights in Australia. We then consider, fifthly, the argu-
ments most commonly deployed against the enactment of an Australian
Charter of Rights. The final chapter states the conclusions we have reached
on the basis of the material so presented.

CHAPTER 2: What are Human Rights?

To fully appreciate the current debate about whether or not Australia
should enact some kind of human rights charter, it is worth spending a
moment to reflect on the origin and significance of human rights. If we
don’t know what human rights are exactly, how they have developed and
why they might be important, making a decision about how best they
might be protected will be correspondingly more difficult. In this Chapter,
therefore, we explore first, the origins and growth of the contemporary
understanding of human rights and, secondly, a little of their political and
ethical foundations.

Some History

The idea that we, as human beings, possess fundamental human rights is far

from new. It can be dated from the late Middle Ages. An early influential

statement was that of Thomas Aquinas. Aquinas held that we should recog-
nise the existence of certain natural laws or precepts of justice. Justice, in

turn, may be defined as ‘what is owed to everyone in common’ rather than

what may be owed to particular people by reason of their individual circum-
stances. It followed, Aquinas thought, that everyone is owed an entitlement

to life, to reason, to determine their life’s course, to live peacefully in society
and to seek after God. The connection between these precepts of justice and

the fundamental rights that may be derived from them is clear. It is impos-
sible, for example, to determine one’s life course unless one can assert a right

not to be arbitrarily or indefinitely detained.

Aquinas operated within a religious framework. Natural laws and the
natural rights that complemented them were those, in the end, that were
attributable to God. In succeeding centuries, however, secularization
became ever more prevalent. Our contemporary notion of human rights,
therefore, now owes more to the Enlightenment than it does to that theo-
logical tradition. In other words, we believe, with the philosophers Kant and
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Mill among others, that fundamental moral principles may, equally, be
derived from reason alone.

In this enterprise, the statements of fundamental rights developed and
advanced during the French and American revolutions of the late eight-
eenth-century played an immensely important part. They provided the first,
foundational lists of rights upon which our contemporary understandings
could be built. These rebellions added a further, crucial dimension to rights
theory and practice. These initial lists represented and justified claims upon
governing authorities. They were political manifestos backed by popular
force. Rights, then, were no longer just things to be thought about philo-
sophically. They were to be fought for in the wider interests of justice.

Tragically, however, it took the gravest injustices to prompt the most
recent and decisive development in our comprehension of what human
rights mean and how they might best be secured. It was the sixty million
deaths that occurred during the Second World War and, more particularly,
the deaths of six million Jewish people at the hands of the totalitarian, Nazi
regime that shocked the world’s conscience. It galvanized and provoked glo-
bal leaders into common and concerted action to prevent any similar, geno-
cidal atrocities from occurring again. Led by the American President,
Franklin Roosevelt, the leaders of the victorious Allied powers determined
that the protection of the fundamental human rights of all peoples would
play a central role in the quest for a new, more civilized global order.

To this end, the United Nations Charter was adopted in 1945 and the
United Nations was subsequently established with three principal aims: the
maintenance of international peace and security, the pursuit of economic
and social development and the promotion of human rights. The United
Nations then established a Human Rights Commission whose first task was
to draft a global human rights declaration. In 1948 the Commission pro-
posed, and the United Nations adopted, the Universal Declaration of Human
Rights. The Declaration stands, still, as the pre-eminent, global statement of
the basic rights which all people possess in common — no matter what race,
colour, creed, sex or ethnic origin they may be. Every person, no matter
where in the world they live, should have an equal entitlement to these rights.
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From Nazism to Fundamental Rights

At some sixty years distance from the adoption of the Universal Declaration,
it is not realised as forcefully as it once was how crucial peoples’ experience
of the pathologies and collective madness of Nazism during the Second
World War were in determining the content of the rights set down in the
Declaration and, consequently, in influencing the essential content of every
human rights instrument that has been drafted ever since. Because that
experience was so formative, it is worth spending a moment more to reflect
on it here.

The Declaration acknowledges its roots in genocidal terror in its Pream-
ble. It recites as its rationale that contempt for human rights results in ‘bar-
barous acts which have outraged the conscience of mankind. For that
reason if ‘man is not to be compelled to have recourse, as a last resort, to
rebellion against tyranny and oppression’ human rights must be protected
by ‘the rule of law’. The member states of the United Nations affirmed their
faith in human rights and in the dignity and worth of the human person.
They established the Declaration as a common standard of achievement for
all nations and peoples.

Although framed positively, the Declaration’s most important provisions
are a direct reaction to Nazism’s most negative and pathological beliefs and
behaviours. The following examples make the point more clearly. Article 1
provides that ‘all human beings are born free and equal in dignity and rights’
and that ‘they are endowed with reason and conscience’. It is a direct reac-
tion to and repudiation of Nazism'’s propagation of racial superiority and,
therefore, people’s fundamental inequality. It announces dignity and reason
as those qualities of human being most worthy of universal respect and pro-
tection. This too is a response to Nazism’s drastic assertion that some peo-
ples may be considered as less than human.

Article 2 entitles everyone to rights ‘without distinction of any kind, such
asrace, colour, sex, language, religion, political or other opinion, national or
social origin, property, birth or other state’. The provision is a powerful
rebuke to the fascist idea of a ‘master race’.

Article 5 is a straightforward repudiation of the use of torture and cruel,
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inhuman and degrading treatment. There were many forms of such treat-
ment practised during the Second World War but none, perhaps, was as
infamous as that of medical experimentation on human beings conducted
without their consent and with utter disregard for their physical and psy-
chological well-being. A Nuremberg War Crimes Report listed many forms
of such experimentation including ‘the sterilisation of women, anatomical
research, the inducement of disease including typhoid, surgical castration,
heart injections and experiments on children.’

Article 10 provides that ‘everyone is entitled in full equality to a fair and
public hearing by an independent and impartial tribunal, in the determina-
tion of his rights and obligations and of any criminal charge against him. It
takes into account and forbids the replication of Nazism’s so-called ‘courts’,
tribunals packed with party ideologues and military apparatchiks estab-
lished not to hear and determine a criminal case but rather to punish or
exterminate certain ‘criminal types’.

Articles 19's guarantee of freedom of expression and Article 20’s guaran-
tee of freedom of political assembly were referable to Hitler's destruction of
the Reichstag and his subsequent decrees forbidding campaign rallies, per-
mitting the arrest of opponents at will and the annulment of almost all the
basic rights that had previously been guaranteed by the German Constitu-
tion.

These examples are sufficient to illustrate the general point. This is that
human beings are capable of behaving terribly to one another; that govern-
ments may act appallingly to their peoples; and that, for all the reasons
emerging from the account above, people require robust legal protection —
not only from the periodic explosion of extreme pathologies but also from
the many, more minor but nevertheless serious assaults upon human dig-
nity that governments and other powerful institutions may inflict —not least
in times of great stress.

Ethics and Human Rights
Asis evident, the Universal Declaration was born in the wake of the dreadful,
negative experiences of war. It should not be thought, however, that this is
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the sole source of their acceptance and adoption. Harking back to Aquinas
and his sucessors, it is clear too that the idea that we all possess fundamental
human rights and are entitled to exercise them has a strong and positive
foundation in political and moral philosophy. Several theories of rights have
been developed within this tradition. Perhaps the most influential is one
which founds human rights in the idea of human dignity or personhood. It
is worth exploring this ethical argument in a little more detail.

The idea that all people have certain inalienable rights was profoundly
influential in the drafting of the Declaration of the Rights of Man in eighteenth
century France and the Declaration of Independence in America. The French
declaration stated that ‘the aim of all political association is the conserva-
tion of the natural and inalienable rights of man. These rights are: liberty,
security and resistance to oppression.’ In a formulation just as famous, the
drafters of the American declaration wrote that ‘We hold these truths to be
self-evident, that all men are created equal, that they are endowed by their
creator with certain unalienable rights, that among these are life, liberty
and the pursuit of happiness’.

Neither of these declarations, however, goes on to explain why exactly
we should consider such rights to be inalienable. The best response to this
question seems to be that absent such rights, something or some things
essential to our idea of ourselves as human would be lost. So, what is it to be
human and what would be lost if we were deprived of the rights that, in a
fundamental way, contribute to making us so?

In a recent book, the Oxford philosopher, James Griffin sets down the
bones of an answer to the question.3 Griffin argues that what marks us out
as human beings is our capacity for reflection and action. Our status as
human depends on the capability we have to deliberate, assess, choose and
act in ways that will advance our notion of a life well-lived. Human rights,
then, are a form of protection of what it is to be human — of our capacity to
act consciously and deliberately in the formulation of our life’s journey. Grif-
fin calls this the protection of our ‘personhood’. He explains the connection
between our ‘personhood’ and the human rights essential to protect it in the
following way.
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If we take the capacity to reflect and then act as central to our status as
human, then our capabilities in this respect are worthy of special protection.
First, we must protect ourselves from domination or control by others —
whether other people or institutions. If we do not, then our ability to deter-
mine our life’s course is destroyed. Second, we must protect ourselves from
ignorance and poverty. If we do not, then we will have neither the minimum
education nor the minimum resources we require to act in pursuit of our
life’s goals. Third, we need protection against being blocked by others. With-
out that protection, other people or other institutions may deprive us arbi-
trarily of our liberty — the absolute precondition for the exercise of choice
about our lives. Translating all this into human rights terms, Griffin writes:

“Out of our notion of personhood we can generate most of the conven-
tional list of human rights. We have a right to life (without it, person-
hood is impossible), to security of the person (for the same reason), to
avoice in political decision (a key exercise of autonomy), to free expres-
sion, to assembly and to a free press (without them the exercise of
autonomy would be hollow), to worship (a key exercise of what one
takes to be the point of life). It also generates, I should say (though this
is hotly disputed), a positive freedom: namely, a right to basic educa-
tion and minimum provision needed for existence as a person — some-
thing more, that is, than physical survival. It also generates a right
not to be tortured, because, among its several evils, torture destroys
one’s capacity to decide and to stick to a decision. And so on”.4

A different but complementary way of looking at this is to say that with-
out human rights we are open to injury. This means more than just experi-
encing physical or psychological damage, although these are immensely
significant. It also embraces something deeper — injury to our sense of our-
selves as human or, in other words, to our identity or dignity as members of
human society. But what does that mean?

It means, as the discussion about Nazi atrocities above illustrates clearly,
that at the extreme we may be stripped of our humanity by being treated as
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less than human and even as a thing — as an object of no value. The injury to
our sense of who we are provoked by this dehumanisation will be profound
as the many testaments of Holocaust survivors have made plain. We do not
need to go to the extreme, however, to get a sense of the injury that may be
inflicted even in more commonly experienced situations.

So, for example, if you were imprisoned without trial, or following a trial
that was unfair, you would legitimately experience both anger and a kind of
existential pain. You would rightly experience the arbitrariness and restric-
tion as profoundly unjust.

Or, to take a more contemporary example, if the community to which
you belong was subjected to massive government intervention, on a racially
discriminatory basis, then no matter how well intentioned the intervenors
may be, you might complain legitimately that you were being hurt and
degraded at some very fundamental level. Something of the feeling of this
was captured vividly, recently by Peter Yu, the Chair of the Inquiry into the
Northern Territory intervention when he explained that:

“The key issue for us in the Northern Territory was this feeling of
anger and hurt and frustration. The communities felt ‘what’s hap-
pened to us, why are we so repugnant to the rest of the nation. We
thought we were Australians and yet we've had this done to us, what
have we done to deserve this? Why are we being subjected to these
punitive and coercive measures, measures based on racial differen-
tiation.”s

More generally, we might say that our human dignity will be injured if
any one of the following claims is denied:

* aclaim to have a life

e aclaim tolead one’s life

e aclaim against severely cruel or degrading treatment
* aclaim against severely unfair treatment®
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In contrast, the observance of these claims will act as a guarantee that
any and every person may live a life that is at least minimally decent and
self-directed — a life tolerably free from assaults on human dignity. Here
again, these claims may found the human rights now commonly recognised
in most major international human rights treaties.

The claim to life, for example, founds the right to life, liberty and security
of the person. The claim to lead one’s life founds the rights to thought, con-
science, religion and belief; to freedom of expression, assembly, association
and movement; and to participate democratically in political affairs. The
claim against severely cruel treatment founds the prohibitions on torture,
slavery and medical treatment and experimentation without consent. The
claim against severely unfair treatment founds the right to fair trial; free-
dom from arbitrary detention; and the social rights to health, education and
welfare amongst others.

The Canadian author, Michael Ignatieff captures the essence of the argu-
ment well in his recent Harvard lectures:

“In this argument, the ground we share may actually be quite lim-
ited: not much more than the basic intuition that what is pain and
humiliation for you is bound to be pain and humiliation for me. But
this is already something. In such a future, shared among equals,
rights are not the universal credo of a global society, not a secular
religion, but something much more limited and yet just as valuable:
the shared vocabulary from which our arguments can begin, the
bare human minimum from which different ideas of human flour-
ishing can take root”.”

Here, then, we have the fundamentals of the argument for strong
human rights protections. Looked at from one perspective, these pro-
tections are absolutely necessary as one form of guarantee against the
kinds of terrible behaviour in which people and governments may engage
when captured by extremist ideology or collective panic. Looked at from
another, human rights protections are absolutely necessary to place a
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floor under our existence as decent, reasoned, reflective and active human
beings.

In both cases, what is being protected is something essential, that is,
human dignity or personhood. What is being encouraged is reasoned delib-
eration about them and their meaning for behaviour and fulfilment in a
decent society. For that reason, the protections in question must of necessity
be strong. In this arena, perhaps more than any other, flimsy barricades
have proven and will prove of precious little use.



CHAPTER 3: The Protection of Human Rights
in Australia

The Australian legal system promotes and protects human rights through
the Australian Constitution, Commonwealth, State and Territory Legisla-
tion, the Common Law and to a limited extent, International Law.

The Protection of Rights in the Australian Constitution

The Australian Constitution does not provide for the comprehensive protec-
tion of human rights and those it does protect, it does so in a limited way.
During the Constitutional Conventions in 1891 and in 1897-98, the main
tasks of framers of the Australian Constitution were to:

1. establish the institutions of the Federal Government;

2. allocate the legislative powers between the Commonwealth and the
States;

3. specify the interrelations between the Commonwealth and the States;

4. provide for the financial and trade issues arising from Federation; and

5. establish a method of constitutional amendment.

While the federal features of the United States Constitution were highly
influential, the framers of the Australian Constitution rejected the inclusion
of a comprehensive bill of rights. The reasons for this are largely historical.
First, unlike the United States, the transition to Federation in Australia was
peaceful and so a constitutional bill of rights was seen as less necessary. Sec-
ondly, the protection of the colonies’ sovereign entitlement to enact racially
discriminatory laws was crucial to their consent to Federation. Thirdly, the
framers of the Constitution were influenced by the writings of A.V. Dicey, a
19th century constitutional theorist, whose view was that rights are best
protected by the common law and the doctrine of representative and respon-
sible government.®
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Nevertheless, there was some interest in the protection of rights at the
Constitutional Conventions. Inglis Clark, a former Tasmanian Attorney
General and author of the 1891 draft constitution, favoured the inclusion of
four rights in the Australian Constitution, based on the Constitution of the
United States. These were the right to trial by jury, the right to privileges and
immunities of state citizenship, the right to equal protection and due process
under the law and to the freedom of and non establishment of religion. The
inclusion of these rights was met with considerable resistance from other
convention delegates. The rights to trial by jury and to freedom of religion
were accepted by the delegates but in a somewhat diluted form.

Express Constitutional Rights
The Australian Constitution contains a few express fundamental civil and
political rights, namely:

Section 80 — trial by jury
Section 116 — freedom of religion
Section 117 —rights of residents in States

These protections are not stand alone rights. They are merely restric-
tions on the legislative powers of the Commonwealth.

Section 80 of the Constitution provides a right to trial by jury for Com-
monwealth indictable offences. The protection afforded by the section is lim-
ited in scope.

It does not provide for a right to trial by jury for State and Territory crim-
inal offences. This is a significant limitation as State and Territory laws reg-
ulate most criminal offences. Further, section 80 does not grant a right to
trial by jury for all serious criminal offences. The section only applies to
criminal offences that the Commonwealth deems triable on indictment.
Therefore, the Commonwealth Parliament could undermine the right to
trial by jury by directing that criminal trials be tried summarily. In relation
to this provision Chief Justice Barwick noted:



22/ WRONGS, RIGHTS AND REMEDIES

“What might have been thought to be a great constitutional provision
has been discovered to be a mere procedural provision.”®

Next, section 116 provides that the Commonwealth shall not pass laws
for establishing any religion, imposing any religious observance, prohibit-
ing the free exercise of religion or requiring any religious test as a qualifica-
tion for any office or public trust under the Commonwealth.

Despite the appearance of section 116 in Chapter V entitled The States, the
section does not apply to the States and it is not settled whether it applies to
laws made by Territories. State governments, therefore, may trespass on reli-
gious freedom. Section 116 was inserted into the Constitution to ensure that
the power to legislate with respect to religion remained with the States.

While the meaning of religion has been given a broad interpretation by
the High Court, the rights contained in the section have been narrowly
interpreted and a claim under the section has not yet been upheld. Further,
it has been held that while section 116 is a limit on the legislative power of
the Commonwealth, a Commonwealth law may nevertheless indirectly
limit the free exercise of religion.

Then, section 117 prohibits laws imposing any disability or discrimina-
tion on the basis of interstate residence. Unlike sections 80 and 116, the sec-
tion binds the State and Commonwealth governments.

The Constitution also protects two economic rights, the right to be compen-
sated on just terms for the compulsory acquisition of property and the freedom
of interstate trade and commerce. Section 51 (xxxi) allows the Commonwealth
Parliament to compulsorily acquire property from any State or person. How-
ever, the Commonwealth must provide just terms, that is, fair compensation
for the acquisition. This provision was introduced into the Constitution, not
as a limitation on parliament’s power, but to ensure that there was an express
provision giving the Commonwealth the right to acquire property.

Despite a broad interpretation by the High Court of the concept of ‘prop-
erty’ and what amounts to ‘just terms’, there are limitations on the section.
The section does not apply to the States, and by virtue of section 122 of the
Constitution, the Commonwealth is not required to provide just terms when
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acquiring property from a Territory or a person within a Territory. Moreo-
ver, areduction or diminution in property does not amount to an acquisition
of property and therefore just terms are not required.

One of the primary reasons for Federation was to create a unified com-
mercial market free from colonial tariff barriers, duties and imposts. To this
end section 92 of the Constitution provides that trade, commerce and inter-
course among the States shall be absolutely free. The High Court of Aus-
tralia has upheld this guarantee of economic freedom on numerous
occasions. Its object is to prevent Commonwealth and State laws that dis-
criminate against interstate trade and commerce in a protectionist way.

Implied Constitutional Rights

The protection of rights and freedoms under the Australian Constitution is
not limited to the express rights discussed above. More recently, the High
Court has developed a number of significant implied rights from the text and
structure of the Constitution.

In a series of decisions from 1992, the High Court has held that the Con-
stitution — through sections 7 and 24, which provide that members of the
Senate and the House of Representatives “be directly chosen by the people” —
guarantees a system of representative democracy. Such a system necessi-
tates the freedom to freely communicate on political and public matters
between electors and the elected representatives to parliament.™

However, the implied freedom of political communication is not absolute.
An Act may restrict the freedom so long as it is aimed at a legitimate public
purpose, such as public safety, and is appropriate and adapted to that pur-
pose. Further, the freedom only applies to political communication. It is not a
general guarantee of freedom of speech, thought or communication. Rather,
it is an immunity from legislative or executive action prohibiting political
communication.

In the recent decision of Roach v Electoral Commissioner, the High Court
upheld an implied right to vote based on sections 7 and 24 of the Constitu-
tion. Yet again, this implied right is not absolute and may give way to legisla-
tion embodying some competing and compelling public interest.™
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Next, the doctrine of the separation of powers is implicit in the structure
of the Australian Constitution. Chapter I of the Constitution vests legislative
power in the Commonwealth Parliament and Chapter II vests executive
power in the Queen that is exercisable by the Governor General. Chapter III
of the Constitution vests federal judicial power in the High Court and any
other courts the federal parliament creates, or in such other courts as it
invests with federal jurisdiction.

This separation of judicial power from the other institutions of govern-
ment has given rise to the recognition of a number of important implied con-
stitutional guarantees.

*  The legislature may not exercise judicial power, for example, it can-
not detain a person involuntarily in the absence of a criminal trial.

*  Thelegislature cannot direct the courts as to how they should per-
form their functions.

e The judiciary cannot perform its functions in a manner inconsistent
with the essential nature of judicial power. That is, the courts can-
not act in a way that would deny procedural fairness to the parties
in dispute.

These implied rights have provided some protection to accused persons
in the criminal process.

Anti Discrimination Legislation
Anti Discrimination legislation has been enacted at the Commonwealth,
State and Territory level.

The most important Commonwealth Acts are:

e The Racial Discrimination Act 1975,

e The Sex Discrimination Act 1984,

e The Disability Discrimination Act 1992, and
e The Age Discrimination Act 2004.
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The Racial Discrimination Act and the Sex Discrimination Act were passed
by the Federal Government under the external affairs power in section
51(xxix) of the Constitution following Australia’s ratification of a number of
international human rights treaties. These Acts prohibit discrimination in
employment, the provision of goods and services, education, housing and
membership of clubs and associations.

The Australian Human Rights Commission (formerly the Human Rights
and Equal Opportunity Commission) was established in 1986 to support the
anti-discrimination laws. The functions of the Commission are to conciliate
disputes about unlawful discrimination and hold inquiries into contempo-
rary discrimination issues. An example of such an inquiry is the 1997 Bring-
ing them Home Report on the Stolen Generation. The Commission may also
intervene in judicial proceedings, with leave of the court, where human
rights issues are in question.

Although the Anti-Discrimination Acts play an important role in the
protection of human rights, they are not a comprehensive guarantee of
equal treatment in Australia. They are at best legislative compromises that
have attempted to balance the interests of different groups and have been
deliberately confined to particular fields and particular activities within
those fields. There are exemptions from the statutory regimes that allow cer-
tain organisations to act outside human rights obligations. Moreover, some
significant grounds of discrimination, such as religion, political belief and
sexual preference are not covered under the Acts.

A further weakness in the Anti-Discrimination laws is that they are
vulnerable to amendment and repeal by subsequent legislation. The North-
ern Territory National Emergency Response Act 2007, for example, suspended
the operation of the Racial Discrimination Act in so far as it affected the
intervention.

The Australian Human Rights Commission has few coercive powers. It
cannot take direct action to protect an individual’s rights, even though the
International Covenant on Civil and Political Rights which it is designed to
implement is annexed to the Act. The role of the Commission is limited to
investigating and conciliating disputes. Complaints that cannot be resolved
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must be taken by the parties to the Federal Court or the Federal Magistrates
Court, usually at great cost.

The Protection of Human Rights under the Common Law

The common law’s protection of fundamental human rights can be traced
back to the Magna Carta. Blackstone’s Commentaries on the Laws of England,
published in 17335, stated that the right to personal security, the right to per-
sonal liberty and the right to private property are rights inhering in all man-
kind. Many individual freedoms are protected by the common law. Personal
freedom is protected by the law of assault, battery and false imprisonment;
reputation by the law of defamation; and a variety of interests by the torts of
negligence, trespass and nuisance.

Over time the influence of parliament in the regulation of public life has
grown substantially. In consequence, legislation has increasingly displaced
the rights recognised by the common law. Today, common law principles
that had once been enforceable by the courts have been converted instead
into presumptions to be applied in statutory interpretation. Some examples
include:

e apresumption that parliament does not intend to deny citizens the
protection of natural justice

e apresumption that parliament does not intend to oust the jurisdic-
tion of the superior courts

¢ apresumption against the invasion of common law rights by the leg-
islature

e apresumption that a statute that purports to impair personal liberty
is to be interpreted, where possible, to respect that right.

This interpretive process affords some limited protection for individual
rights and freedoms. However, if the parliament has directed its attention to
the curtailment of a basic human right, and has used unambiguous lan-
guage to do so, then the common law is simply overridden.
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International Law and the Development of Rights under the Common Law
Australia has ratified the following international treaties that protect impor-
tant human rights. These include:

The International Covenant on Civil and Political Rights (ICCPR)

The International Covenant on Economic, Social and Cultural Rights
(ICESCR)

The Convention on the Elimination of all forms of Racial Discrimination
The Convention on the Rights of the Child

The Convention against Torture, and other Cruel, Inhuman or Degrad-
ing Treatment or Punishment

The Convention on the Elimination of all forms of Discrimination
against Women

The Convention on the Rights of Persons with Disabilities

There is some capacity for Australian courts to take international trea-
ties into account when interpreting legislation and developing the common
law. The Mabo decision on native title explains and illustrates how interna-
tional law may influence the development of the common law. But while it is
a principle of statutory interpretation that legislation should be interpreted
as far as possible in conformity with international law, unambiguous lan-
guage will override any obligations arising from treaty ratification. Some
members of the High Court have interpreted legislation consistently with
international human rights law but this approach has by no means been
fully embraced by the Australian judiciary.

Conclusion

It will be plain from this discussion that the Australian constitutional and
legal system does not provide a comprehensive scheme of human rights pro-
tection. The few human rights provisions in the Constitution are scattered
throughout the text and are ad hoc rather than comprehensive in nature.
The civil rights have been subject frequently to narrow reading by the High
Court and apply only to the laws of the Commonwealth and not the States.
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Constitutional implied rights have only a fragile standing in the constitu-
tional fabric. The Anti-Discrimination Acts play an important role in the
protection of human rights. Nevertheless they are not a comprehensive
guarantee of equal treatment in Australia. The Acts do not fully meet Aus-
tralia’s international obligations under treaties such as the International
Covenant on Civil and Political Rights or the International Covenant on Eco-
nomic, Social and Cultural Rights. Moreover, the Acts are vulnerable to sub-
sequent legislative amendment. Contrary to wide spread public opinion, the
common law is now the least significant and most insecure source of human
rights protection as it may readily be overridden by parliamentary enact-
ment.

CHAPTER 4: International and Domestic Experience
with Human Rights Legislation

Formal human rights protection may be achieved through the use of various

models from constitutional bills of rights, such as the United States Bill of
Rights (1791), the Canadian Charter of Rights and Freedoms (1982) and the South

African Bill of Rights (1996); to legislative bills of rights such as the New Zealand

Bill of Rights Act (1990), the United Kingdom Human Rights Act (1998), the

Australian Capital Territory’s Human Rights Act (2004) and the Victorian

Charter of Human Rights and Responsibilities Act (2006). In recent times there

has been a movement away from constitutional bills of rights towards legisla-
tive bills of rights that preserve the primary role of parliament in determining

how to protect and promote human rights. These statutory bills of rights are

often referred to as ‘dialogue’ bills of rights as they provide all three arms of
government, the executive, the parliament and the judiciary, with a special

role to play in the protection of human rights. The key features of a dialogue

model of human rights protection are as follows:

e The Executive Government is responsible for ensuring that the Bills it
introduces into parliament are compatible with human rights. Gov-
ernment departments are responsible for ensuring that policy and all
decision making is compatible with human rights.

e The parliament is responsible for reviewing all Bills and reporting on
their compatibility with human rights prior to any Bill being debated
and voted on.

e The Judiciary is responsible for hearing and determining cases in
which an individual argues that legislation passed by parliament or
actions of government departments or agencies has infringed their
human rights.

It is important to note that under a statutory bill of rights the courts do
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not have the power to invalidate or repeal legislation. They can only inter-
pret legislation in a manner that is consistent with human rights and, if this
is not possible, state that they are unable to do so. The legislation then goes
back to the parliament to determine what action, if any, is to be taken to rec-
tify the situation.

In this Chapter we do not discuss constitutionally entrenched bills of
rights because we do not consider them appropriate to Australia. This chap-
ter, therefore, concentrates on statutory bills of rights and on the experience
with such bills in New Zealand, the United Kingdom, the Australian Capital
Territory and Victoria.

The New Zealand Bill of Rights Act 1990

In 1984 a Labour Government came to power in New Zealand with a policy
platform that included a Bill of Rights as a supreme law. In 1985 a draft Bill
was completed and the White Paper entitled A Bill of Rights for New Zealand
was released. The White Paper proposal did not proceed but in 1990, a statu-
tory bill of rights, the New Zealand Bill of Rights Act (1990) was enacted
instead. The Act is an ordinary Act of Parliament and its amendment is not
subject to any special procedures.

The Model

The purpose of the Bill of Rights Act is to restrain the government’s ability to
limit an individual’s rights and freedoms. Section 3 states that the Bill of
Rights Act applies to acts done by the legislative, executive and judicial
branches of the government of New Zealand; or to a person or body perform-
ing a public function, power or duty imposed or pursuant to law. The Act
will, therefore, extend to private organisations in the exercise of any public
duties.

The human rights protected by the New Zealand Bill of Rights Act are
drawn from the Universal Declaration of Human Rights and the Interna-
tional Covenant on Civil and Political Rights. While certain rights are abso-
lute, most are subject to some limitations. The rights and freedoms contained
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in the Act may be subject to ‘such reasonable limits prescribed by law as can
be demonstrably justified in a free and democratic society’.”> The onus on
proving that the limitation on any particular right is reasonable lies with
the relevant government body imposing the limit.

The Bill of Rights Act plays an important role in setting minimum stand-
ards to which public decision-making must conform. It does this in three
ways:

1. Section 7 of the Act requires the Attorney General to notify parlia-
ment of any provision in any Bill introduced into parliament that
appears to be inconsistent with the Bill of Rights Act.

2. Section 6 provides that legislation should be interpreted consistently
with the Bill of Rights Act wherever such an interpretation is permis-
sible. This interpretive direction to the courts to give effect to the
rights and freedoms is a strong one.

3. Section 3 provides that the Bill of Rights Act applies to the legislative,
executive and judicial branches of government and to any person or
body in the exercise of public functions. It prevents decision makers
from exercising their discretion in a way that infringes a right or
freedom. The Ministry of Justice provides advice to government
departments in developing policies that are consistent with the Bill
of Rights Act.

The Bill of Rights Act has no express remedy provision, although the
courts have developed a variety of remedies for breaches of the rights and
freedoms protected by the Act. These include the exclusion of evidence
obtained following a breach of the Act; issuing a stay of proceedings; declar-
ing an action of a public body to be inconsistent with the Act; and sending
the decision back to the original decision maker for reconsideration and the
award of monetary compensation.

Effectiveness of the Bill of Rights Act
The major reports on the New Zealand Act have concluded that:
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1. The legislative process has improved. The following procedure has
been adopted within the parliament to ensure compliance with the
Act. First, the Cabinet Office Manual requires the Minister responsi-
ble for the Bill to certify that it complies with the Bill of Rights Act. If
the Bill does not comply with the Act, the Attorney General must pro-
vide reasons for the incompatibility. Second, the Standing Orders of
Parliament have been amended and now require the Attorney Gen-
eral to table a report in parliament setting out the alleged inconsist-
ency. These reports are made public on the Ministry of Justice’s
website. If the government wishes to proceed, notwithstanding the
inconsistency, the Bill must be referred to a Select Committee for
review. The impact of this work has been more significant than that
of the courts in ensuring that New Zealand adheres to the human
rights standards it has embraced."s

2. The role of the courts has been enhanced with human rights values,
which the courts used to draw on, now having greater legitimacy as
aresult of parliament affirming them in the Act.

3. The Act puts the Executive through a rigorous process of reporting to
parliament where proposed legislation is in breach of the Act.

4. Initially there was a significant amount of litigation in respect of
criminal process rights such as the right to a lawyer on arrest or
detention, trial delay and the reasonableness and lawfulness of police
search and seizure. However, over time police procedures have
improved and these cases have gradually decreased.™ The Act’s
impact on civil litigation is yet to be felt although there have been
successful challenges to prison management and disciplinary
regimes, censorship decisions and immigration decisions.

5. The New Zealand experience has shown that a genuine dialogue can
exist between the three arms of government with each arm partici-
pating in developing a greater understanding and compliance with
human rights and freedoms.
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The United Kingdom Human Rights Act (1998)

The European Convention of Human Rights (the Convention) was drafted
with considerable input from English lawyers and ratified by the United King-
dom in 1951. From 1966 individuals had a right of petition before the Euro-
pean Court of Human Rights in Strasbourg. Despite access to the European
Court for alleged breaches of the Convention, the time and expense involved
in bringing such an action meant that only the most serious human rights
allegations could be brought to Strasbourg. In 1997 the government pub-
lished the White Paper Bringing Rights Home leading to the Human Rights Act
(1998). This Act, among other things, has made the rights of the European
Convention on Human Rights enforceable in the United Kingdom courts.

The Model

The Act reproduces in domestic law the provisions corresponding to the
United Kingdom’s international obligations under the European Convention
on Human Rights. The purpose behind the Human Rights Act was to develop
a culture of rights in the United Kingdom and to create a dialogue about
rights between the executive, parliament and the judiciary. The Human
Rights Act is an ordinary Act of Parliament and its future amendment is not
subject to any special procedures.

The following provisions underpin the Human Rights Act:

¢ Section 6 of the Act makes it unlawful for a public authority; defined
widely to include courts, tribunals, Ministers and public officials; to
act in a way that is incompatible with a Convention right.

e Section 4 confers on the higher courts a power to make a declaration
of incompatibility where a provision of primary legislation is incom-
patible with a Convention right. This declaration of incompatibility
does not affect the validity of the legislation and it is not binding on
the parties. Where a declaration of incompatibility is issued, the
courts are to notify the relevant Minister and any remedial action is
left to the parliament. In this way the sovereignty of parliament is
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maintained. The reason behind this was explained in the White
Paper introducing the Human Rights Bill:

“In enacting legislation, parliament is making a decision about
important matters of public policy. The authority to make those
decisions derives from a democratic mandate. Members of parlia-
ment in the House of Commons possess such a mandate because
they are elected, accountable and representative. To make provi-
sion in the Bill for the courts to set aside Acts of Parliament would
confer on the judiciary a general power over the decisions of par-
liament which under our present constitutional arrangements
they do not possess, and would be likely on occasions to draw the
judiciary into serious conflict with parliament.”*s

Section 3 of the Act requires that as far as it is possible to do so, legis-
lation must be read and given effect in a way that is compatible with
the Convention rights. This interpretive requirement applies to all
litigation before the courts, whether or not a public authority is
involved. This strong interpretive clause goes beyond the previous
position where the courts could take the Convention into account
only when resolving any ambiguity in a provision. The intention
behind this interpretive provision was to ensure that declarations

of incompatibility would be employed in a minority of cases.

Section 19 of the Act requires the Minister responsible for a Bill,
before the second reading speech, to make a statement as to the Bill’s
compatibility with the Convention rights. If the Minister is unable to
make a statement to that effect he/she must indicate that the govern-
ment nevertheless wishes to proceed with the Bill. The implication is
that the two Houses will consider the merits of the statement and
evaluate the implications of the Bill on Convention rights.

Section 7 of the Act provides that where a public authority acts in a
way that violates a Convention right, an aggrieved individual may
bring proceedings against that public authority.
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The Role of the Joint Parliamentary Committee on Human Rights

The Joint Parliamentary Committee of Human Rights, a Select Committee
consisting of members of both Houses of Parliament, was appointed in 2001.
The Committee has played an important role in the promotion and protec-
tion of rights within government. It is responsible for scrutinising all Bills
for compatibility with the Human Rights Act and to draw the attention of the
government and parliament to any potential human rights implications.

Effectiveness of the Human Rights Act
The Department of Constitutional Affairs released the Review of the Imple-
mentation of the Human Rights Act in July 2006. The review found:

¢ “Decisions of the United Kingdom courts under the Human Rights Act
have had no significant impact on the criminal law, or the govern-
ment’s ability to fight crime.”

e “The Human Rights Act has had a beneficial impact on the law, and
has led to a positive dialogue between the judges in the United King-
dom and those at the European Court of Human Rights.”

e “The Human Rights Act has not significantly altered the constitu-
tional balance between the Parliament, the Executive and the Judici-
ary.”

¢ “The Human Rights Act has had a significant, but beneficial, effect
upon the development of policy by central government.”

e “Formal procedures for ensuring compatibility, together with outside
scrutiny by the Parliamentary Joint Committee on Human Rights,
had improved transparency and parliamentary accountability.”

e “The Human Rights Act leads to better policy outcomes, by ensuring
that the needs of all members of the United Kingdom’s increasingly
diverse population are appropriately considered. It promotes greater
personalisation and, therefore, better public services.”*®

A new report by the British Institute of Human Rights “The Human Rights
Act - Changing Lives,”'” draws on sixteen case studies to illustrate the impact
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of the Human Rights Act on the lives of ordinary people. The report demon-
strates that people are benefiting from the Act even without resorting to the
courts. Some examples include:

1. An elderly woman in a London hospital was strapped into a wheel-
chair against her wishes. The staff had fastened her into the wheel-
chair to prevent her from walking around the ward, falling and
causing injury. A consultant explained that this could be considered
degrading treatment contrary to Article 3 of the Convention. Staff
agreed not to continue with this and a physiotherapist was engaged
to help the staff improve the patient’s mobility.'8

2. An elderly couple who had been married for 65 years were separated
when the husband was moved into a residential care facility. The
wife requested to join her husband at the facility and this request was
denied by the local authority as she did not fit the criteria for place-
ment. A campaign was commenced by the family, and human rights
experts, arguing that the local authority had breached the couple’s
right to respect for family life in Article 8 of the Convention. The local
authority agreed to reverse its decision and offer the wife a subsidised
place so that she could join her husband.™

The Australian Capital Territory’s Human Rights Act (2004) and Victoria’s
Charter of Human Rights and Responsibilities Act (2006)

Both the Australian Capital Territory and Victoria have, after extensive com-
munity consultation processes, adopted statutory human rights instru-
ments that resemble the model adopted in the United Kingdom. The Acts
protect human rights drawn from the International Covenant on Civil and
Political Rights. The aim of the Acts is to foster a dialogue about human
rights between all arms of government. Both Acts protect parliamentary sov-
ereignty by leaving the final decisions about human rights protection to the
parliament. The Acts have not generated significant additional litigation and
there have been no declarations of incompatibility yet issued by the courts.
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The most important effects of the Acts have been on the legislative and the
executive branches of government. A recent review of the ACT Human Rights
Act found that “the biggest impact of the Act has been in influencing the for-
mulation of government policy and new legislation.”*° In Victoria there are
indications that the Charter of Human Rights and Responsibilities Act is improv-
ing the accountability and transparency of government and is being used by
community advocates to promote human dignity and tackle disadvantage.**

A Human Rights Act for Australia

It is clear from this international and domestic experience that comprehen-
sive human rights legislation can have a strong, positive impact by increas-
ing the awareness in government of human rights considerations and by
strengthening the accountability of the public service to the public it serves.
Given the success of these models, we suggest that an Australian Human
Rights Act, if enacted, should be comprised of the following features. A fully
drafted model Act is available for information at www.humanrightsact.

com.au

e The Act should take the form of an ordinary parliamentary enact-
ment. It is not proposed to entrench human rights provisions in the
Australian Constitution.

e The Act should set down the civil and political rights, and the eco-
nomic and social rights, to which all Australians will be entitled.

¢ The rights the Federal Human Rights Act should protect fall into five
categories:

—  Personal rights such as the right to life, liberty and security; and
the right to freedom from torture and other forms of cruel, inhu-
man or degrading treatment.

—  Civil and Political Rights such as freedom of expression, assembly,
association and movement; the right to vote; and the right not
to be discriminated against by reason of race, sex, nationality,
ethnic origin, political opinion, disability, sexual orientation and
other similar grounds.
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—  The Rights of Individuals in Groups such as the right to privacy and
family life; the right to property; and the right to pursue one’s
own customs and culture.

—  Legal Rights such as the right to be presumed innocent until
proven guilty; the right not to be arbitrarily detained; and right to
fair trial.

—  Social Rights such as the rights to health, education and social
security.

¢ The Act should provide that, as far as possible, all legislation should
be interpreted in a manner that is consistent with the protection of
the rights which it recognises.

¢ The Act should provide for all three branches of government — the
executive, the legislature and the judiciary — to share in the responsi-
bility for protecting and advancing human rights.

«  Higher courts may declare that a law is incompatible with human
rights but it will be up to the parliament to determine what action, if
any, is to be taken to rectify that incompatibility.

We note that some concern has been expressed in legal circles regarding
the constitutional validity of such declarations of incompatibility. While the
matter is not free from doubt, in our view much the stronger argument is
that such declarations are consistent with the proper exercise of federal judi-
cial power under the Constitution.

In the next Chapter we elaborate on the arguments in favour of the adop-
tion of a Human Rights Charter of this kind and then consider the objections
to such an initiative.

CHAPTER 5: The Case for a Charter

With the brief description of the key features of a possible Australian Human
Rights Act in mind, we can now proceed to consider in some detail the case
for the enactment of such legislation. There are five, core arguments in
favour of a Human Rights Act. They are:

1. A Human Rights Act would improve the quality and accountability
of government.

2. A Human Rights Act would consolidate and strengthen human
rights protections for all Australians.

3. A Human Rights Act would encourage social inclusion.

4. A Human Rights Act would improve Australia’s reputation abroad.

5. A Human Rights Act would constitute one effective, legal and politi-
cal response to human rights violations that have taken place and
are taking place in contemporary Australian society.

The Quality and Accountability of Government

The Act proposed imposes obligations on all three branches of government
to promote and protect human rights. Both the government and the parlia-
ment have particular duties, each of which can be expected to strengthen
their accountability substantially.

In relation to the government, the Minister responsible for introducing
legislation into the parliament must issue a statement of compatibility. The
statement of compatibility will contain the Minister’s view as to whether or
not the provisions of the Act being introduced are consistent with the rights
set down in the Human Rights Act.

The principal benefit of this process resides in its effect on internal gov-
ernmental deliberation with respect to proposed new laws. Ministers will
want to ensure that the advice they give to the parliament as to legislation’s
compatibility is accurate and reasoned. The political consequences of inac-
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curacy could be costly. Departments and agencies, therefore, will be under
instruction to consider the human rights impact of proposed legislation very
carefully. This can be expected, in turn, to make the policy development
process more rigorous and considered.

This observation has been confirmed in research conducted on the intro-
duction of the Human Rights Act in Britain. The Lord-Chancellor’s review of
the first five years of the Act concluded that it had had a significant, beneficial
effect on policy development within central government.?? The positive effect
had been generated in three different ways. First, the requirement for a posi-
tive statement of compatibility had increased attention to the human rights
impact of new laws and policy. Secondly, the prospect of future litigation and
possible reversals in the courts had provided an impetus for more focused
deliberation. Thirdly, the Act makes it unlawful for a public authority to act
in a manner that is incompatible with the human rights recognised within it.
This has given the Act an immediacy and impact to which all government
agencies have had to respond, for fear of transgressing the law.

The other important segment of pre-legislative scrutiny relates to the
review of legislation to be undertaken by the parliament. In Britain, the
Joint Parliamentary Committee on Human Rights has engaged in enor-
mously important work. That work is of three different kinds. The Joint
Committee is responsible for scrutinising all Bills for compatibility with the
Act’s provisions. By issuing timely reports on such Bills, parliamentary
debate on legislation is more fully informed. The Committee engages in the-
matic work, for example, the Joint Committee has produced reports on
deaths in custody, human trafficking, the rights of elderly people in health
care, and the human rights of people with learning disabilities. These, too,
inform the policy and legislative process. Latterly the Committee has altered
its emphasis to focus on earlier stages of the legislative cycle. So, for example,
it now comments selectively on government White and Green papers where
it believes it may have greater influence upon government thinking.

The Better Protection of Human Rights in Australia
At present, Australians’ human rights rely for their protection principally
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upon the common law and statute law. Constitutional protections are few.
International protections lack enforceability.

It is often thought that our human rights are protected adequately by the
common law. As will have become evident from our discussion on this sub-
ject in Chapter 3, the protections offered by the common law are inconsist-
ent, frequently delayed and fragile. The fundamental point about the
common law is that it may at any time be overridden by legislation. Parlia-
ment may remove rights established by the common law at a stroke.

At the same time, a constitutional event of great significance has
occurred in Australia in the past few decades. The doctrine of ministerial
responsibility has been profoundly undermined. Ministers, seemingly, do
not resign for anything. The parliament’s capacity to hold the executive to
account has been substantially diminished.>3

There have been other related changes. Rigid party discipline; the rise of
an unaccountable cohort of ministerial advisers; the privileged access to
politicians obtained by shadowy lobbyists; ministerial evasion in question
time; the idea that ministers may avoid responsibility for the actions of their
advisers and bureaucrats so long as they are not told of such actions; the
abuse of freedom of information laws; the frequent and strategic use of the
gag in parliamentary debate; attacks upon independent government scruti-
neers such as the Ombudsman, the Auditor-General and the Administrative
Appeals Tribunal; a general decline in parliamentary standards; and the pri-
vatisation and corporatisation of government such that ministers may claim
no longer to be responsible for the conduct of important public functions;
have all contributed to what is now a profound constitutional weakness.>+

If the rights of citizens are transgressed, ministers need no longer leave
their posts, so long as the support of the Prime Minister or party is assured.
As illustrated graphically under the previous government, with a majority
in both the House of Representatives and Senate, an administration may
ram legislation through the parliament at will. The idea that human rights
infringements will readily be remedied through parliamentary redress,
therefore, no longer has currency or clout. The former Chief Justice of the
High Court, Sir Anthony Mason summarised the situation accurately:
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“The convention that the minister bears individual responsibility for
the mistakes of his or her departmental officers and subordinates was
once thought to be fundamental to the claim of legitimacy of execu-
tive power. Now the convention seems to be of largely historical inter-
est. Ministers rely on the mistakes of subordinates as a response to
criticism and as a reason why they should not resign. Failure to give
relevant, perhaps embarrassing information to the minister is not an
occasion for the minister’s resignation. Nor, it seems, is it invariably
an occasion for disciplining the public servant. The modern practice
is scarcely a recipe for good government ... Here we have a classic
example of the executive controlling parliament — the very converse
of the historical conception that parliament’s role is to act as a watch-
dog over the executive government.”2s

With this background in mind, it becomes clearer why carefully con-
structed human rights legislation is necessary. Such legislation would con-
tribute to the protection of peoples’ fundamental human rights in the
following ways.?*

1. A Human Rights Act would act as a measured constraint upon gov-
ernmental power. The Act will make it unlawful for public authori-
ties to act inconsistently with fundamental human rights. Most often
it is not legislation itself that trespasses upon an individual’s rights
but the actions of government departments and agencies. The quality
and timeliness of services provided by such agencies would improve
significantly were they to be subject to regular review according to
human rights criteria.

2. A Human Rights Act would act as benchmark for legislation. As
argued in the previous section, the processes of internal and parlia-
mentary pre-legislative scrutiny, including the scrutiny by parlia-
ment of policy papers and bills with a view to engendering more
informed parliamentary debate, will have a substantial, beneficial
impact upon parliamentary debate and discussion.
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3. Through its requirement that legislation be interpreted, as far as pos-
sible, so as to be compliant with human rights standards, a Human
Rights Act would introduce elements of principle into the interpreta-
tion and application of legislation. This interpretive obligation will
have an impact not only upon courts but also upon government
departments and agencies to read and give effect to human rights
principles in law, policy and practice.

4. Under the model suggested, as in the UK, an individual would be able
to take legal action against public authorities to obtain redress where
their human rights have been violated. The very fact that such action
may be contemplated can be expected to have a disciplining effect
upon officials involved in the provision of public services.

Human Rights and Social Inclusion

The present Federal Government has made clear its commitment to the

reduction of social exclusion across all segments of society. Social exclusion

is a process in which some individuals or groups are incapable of participat-
ing actively in society. This lack of capability may be caused either because

there are externally created barriers to participation or because the individ-
uals or groups concerned lack the economic or social resources to take part

in community affairs.

In speaking to the government’s social inclusion agenda, the Deputy
Prime Minister, Julia Gillard, identified a number of critical arenas in which
social exclusion is apparent.?” To be socially included, she argued, would
require concerted action in relation to the provision of employment oppor-
tunities; accessing services; dealing with personal crises such as ill health,
bereavement, and the loss of a job, connecting with others in life through
family, friends, work, personal interests and local community; and being
heard. The overall objective of the government’s agenda, she said, was creat-
ing prosperity with fairness.

To achieve fairness, every person’s basic liberty should be secured by
society and by the governments’ observance of their fundamental human
rights — rights such as freedom of speech, religion and conscience, due proc-
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ess and equal protection under the law. Similarly, every person should be
entitled to basic opportunity, to such things as decent work, adequate health
care, education, housing and social security. The provision of such entitle-
ments places a floor under people’s capacity to participate in society. It con-
fers on them capabilities which, in other circumstances, they may not have
been able to develop.

Human rights legislation can also facilitate the fair resolution of conflict
between people of different customs and cultures. It sets down ground rules
by reference to which inter-cultural dialogue may be promoted and in
accordance with which such conflict may be mediated and resolved. It pro-
vides a fair framework within which competing interests and values may be
reconciled. It sets the foundation for constructive social and political delib-
eration. By reference to human rights, everyone has a starting point from
which to participate actively in the life of the community.

The great advantage of the human rights framework resides in its uni-
versality. It picks up everyone’s interests. It excludes no one. It provides a
contemporary set of common values to which all the communities which
make up society may subscribe.

Strengthening Australia’s International Reputation

Early in 2008, the Prime Minister announced that Australia would seek
election to the United Nations Security Council. Without doubt, this bid will
provoke renewed international interest in and concern with Australia’s role
and performance in international affairs. On any account, Australia’s case
for election is a strong one. And yet, the nation’s international standing has
slipped in the last decade or so. This has occurred, among other things,
because of the nation’s close identification with the unpopular, unilateralist
stance taken to the conduct of international political affairs by the former
United States administration.

One lesser known symptom of this unilateralist position has been Aus-
tralia’s straight out rejection of comments and criticisms made of its human
rights record by the United Nations Human Rights Treaty Monitoring Com-
mittees. All six such committees have issued critical reports of Australia’s
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human rights record, reports which have expressed concern in relation to a
perceived decline in Australia’s commitment to international and national
human rights protection in the last decade or so.?®

Before describing the tenor of such criticisms, it is appropriate to note
that the United Nations Human Rights Treaty Committees have generally
been positive about Australia’s human rights record. There can be little
doubt, on a close reading of the Committees’ concluding observations, that
Australia’s performance of its obligations under each of the six treaties is
regarded in a reasonably favourable light. At the same time, it is also clear
that each Committee has become more critical of Australia’s human rights
performance than it had been in reports issued in the early 1990s.

The six Committees’ criticisms of Australia’s human rights performance
have strong common threads. The criticisms are not the product of a rogue
member or two or even a rogue committee or two but have been consistent
and concerted. Three such threads in particular stand out.

First, Australia has been criticised because it has not taken sufficient
steps to ensure that the comparative disadvantage of and discrimination
against its indigenous peoples is eliminated. In this regard, the significant
differences between Aboriginal and non-Aboriginal people’s standards of
health, education and housing; the introduction of mandatory sentencing;
the high rate of Aboriginal incarceration and the lack of effective reconcilia-
tion with and compensation for the members of the Stolen Generations were
marked out consistently for adverse comment.

Secondly, Australia has been criticised because of its treatment of people
seeking asylum. The policy of mandatory detention of those requesting refu-
gee status; the isolated and harsh circumstances of their detention; and the
lack of legal and social entitlements afforded them even after refugee status
has been conferred, have been the subjects of deep concern.

Thirdly, Australia has been criticised because, unlike every other West-
ern democracy, it has not entrenched human rights protections comprehen-
sively either constitutionally or in statute. It has not incorporated the
provisions of a number of the United Nations Human Rights Conventions
and Protocols in domestic law in a manner that would provide an individual
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whose rights had been infringed with an appropriate and accessible domes-
tic remedy.

None of the criticisms levelled by the Committees could be regarded as
either surprising or particularly wide of the mark. Almost every expression of
concern raised by the Committees had previously been the subject of intense
political discussion and debate within Australia itself. As the former Human
Rights Commissioner, Professor Chris Sidoti, remarked in evidence before the
Joint Parliamentary Committee on Foreign Affairs, Defence and Trade:

“Over the last two years, Australia has been criticised repeatedly by
every one of the six human rights treaty committees for shortcomings
in our performance. Those shortcomings are not necessarily the per-
formance of the present Australian Government. Many arise from his-
torical factors the present government inherited. But that fact does not
take away from the defensive hypersensitivity of the (Howard) Gov-
ernment to criticisms when they have been delivered .... Not once has
a treaty committee expressed a view on a particular Australian
human rights issue that is at variance with the views expressed previ-
ously and repeatedly by the Australian Human Rights Commission
itself and human rights groups within Australia.”2®

It needs to be acknowledged that the present government carries with it
a significantly different attitude to compliance with its international human
rights treaty obligations. This has been exemplified, among other things, by
its ratification of the new International Convention on the Rights of Persons
with Disabilities; its professed intention to ratify the Optional Protocol
against Torture and the Optional Protocol to the International Convention
on the Elimination of Discrimination against Women; and its significant
changes to immigration and refugee law. No doubt too, the government’s
announcement of the present consultation will be greeted with approval in
the international community.

There is one other important matter related to Australia’s position in the
international arena that also merits brief comment. Australia, as has often
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been observed, is the only remaining member of the club of Western democ-
racies not to have adopted a constitutional or statutory charter of rights.
Because this is so, and particularly since Britain has adopted its Human Rights
Act, Australian law, as judicially interpreted, has drifted steadily from its
international moorings. Whereas other Westminster nations have developed
law and legal principle by reference to international human rights law and
incorporated interpretive methods such as the consideration of legality,
necessity and proportionality into their reasoning, Australia’s High Court
and other superior courts have refrained from doing so. Australian law, and
in particular public law, has become far more insular in consequence.3°

Human Rights Infringements in Australia

In recent times, executive detention has become one of the nation’s great
human rights fault lines. The problem emerged following a series of High
Court decisions on people seeking asylum. The court, in the case of Woolley,
previously referred to, found itself powerless to order the release of children in
detention in the face of a clear enactment that made no exception for children.
This was despite the fact that their human rights had plainly been violated.

In the face of a seemingly intractable statutory provision, the court could
do nothing in the case of Al-Kateb but decide that a stateless person could be
detained by the executive government indefinitely and, if necessary, for life.
It was seemingly not to the point that incarceration for life without charge
and without a fair trial infringed almost every one of that person’s legal
rights, recognised by both international and common law.

The High Court determined, in the case of Behrooz, that no matter how
long a person seeking asylum was detained, and no matter how bad the con-
ditions of that detention, incarceration would not be regarded as punitive as
long as the purpose of the governing law was non-punitive. This precluded
the court from determining the continuing validity of the applicant’s deten-
tion. It was the ultimate triumph of form over substance.

The introduction of Australia’s new anti-terror laws has added an addi-
tional dimension to the problem. Among other things, these laws provide
that Australians, suspected but not proven to have been involved in terror-
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ism related activity, may be detained for weeks or placed on control orders
for up to a year. No charge or trial is necessary. The laws have been broadly
framed and the powers they confer on the government have been impre-
cisely defined, leaving them open to misuse.3' The Haneef case, in which an
Indian doctor was detained for weeks only to have the case against him
completely collapse for lack of evidence, provides one powerful example.

It is said that there are adequate judicial safeguards. In reality, judges
issue warrants for preventative detention not in their capacity as judges but
in their personal capacity. This gives investigative proceedings the veneer
of judicial impartiality. In reality, as Justice McHugh of the High Court said
in a similar context, it puts the ‘designated person in the uniform of the
constable’.

The relevant judicial proceedings can be very one sided. People who are
detained may not be provided with the evidence on which the relevant sus-
picion is based but only with a summary of that evidence. Alternatively,
under national security laws, the Attorney-General may issue a certificate
forbidding a person under suspicion from hearing or seeing the evidence
against them if he or she believes that the disclosure may constitute a threat
to national security. A person’s right to be heard and to challenge the case
against him or her may therefore be deeply compromised.

No account of human rights violations in Australia would be complete
without substantial reference to the economic, social and cultural disadvan-
tages suffered by this nation’s indigenous people. There is not room here to
elaborate upon them all. But no one can have failed to moved by the plight of
the Stolen Generation for whose suffering a national apology has now been
received but for whom no legal remedy in the form of fair compensation
seems even distantly in prospect. It is similar with the more recent cata-
logue of abuse and degradation described vividly and painfully in the Little
Children are Sacred report on the basis of which the Northern Territory inter-
vention has been founded.

The intervention, in turn, has presented significant human rights prob-
lems, since it has been underpinned by legislation overriding the provisions
of the Commonwealth Racial Discrimination Act. However well intentioned
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the intervention might be, and it is, in the main, well-intentioned, it is diffi-
cult still to demur from the observations of the philosopher, Raimond Gaita,
who has written that:

“No plausible description of the plight of the Aboriginal communities
can justify the condescension shown to them and their leaders by the
lack of consultation and the reckless disregard for the consequences
of such dramatic but ill-prepared intervention ...

Could such disrespect be shown to any other community in this
country? The answer, I believe, has to be no. If that is true, then it
betrays neither cynicism nor insufficient love of country to suspect
that, to a significant extent, Aborigines and their culture are still
seen from a racist, denigrating perspective. From that perspective,
the (sincere) concern for the children is concern for them as the chil-
dren of a denigrated people, just as it was when children whom we
now call the Stolen Generation were taken from their parents.”3>

These are just the most publicized examples of human rights violations
in this country. And as such, they do not in the least describe the full nature
and extent of infringements of human rights, both great and small, experi-
enced by many other groups and individuals.

Similar accounts may be and have been produced in relation, for example,
to the plight of the elderly and their care, or the lack of it, in nursing homes
and hostels; the disaster of young children inadequately defended by state
systems of child protection against parental abuse, institutional neglect,
child pornographers, and even perhaps, child traffickers; people of the Islamic
faith denigrated by reference to terrorist acts in relation to which they have
not the faintest connection; the frank neglect of people with mental illness
and intellectual disability; the mistreatment of prisoners and others in deten-
tion, not least in private facilities; the continuing legal and societal discrimi-
nation against people who are gay, lesbian or trans-gendered; and the very
many people in the community whose privacy is invaded by over-zealous law
enforcement officials, whether public or private.
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Even this list is far from comprehensive. The recent Chaney inquiry into
the rights of Western Australians, for example, identified no less than 34 dif-
ferent examples of cases where that State’s citizens’ rights may have been
abused. And for reasons of space we have made no comment yet upon the
manifest problems that exist in securing Australians’ economic and social
rights: lifting Australians out of poverty, providing a good education, assur-
ing the provision of adequate health services; tackling homelessness; attack-
ing youth unemployment and ensuring a decent minimum standard of
living for all.

A Human Rights Act cannot be a panacea in these respects. Nirvana
should not be expected. But it may just provide one foundation upon which
those most in need of society’s respect and assistance may stake their claim.

CHAPTER 6: The Case against a Charter

In this Chapter, we state the arguments most commonly deployed in opposi-
tion to comprehensive, statutory human rights protection and subject them
to review. There are five of these:

1. An Australian Human Rights Act would have the effect of shifting
political power from the parliament to the judiciary, to the detri-
ment of Australia’'s Westminster system of government.

2. We should favour politicians rather than judges in determining which
branch of government is best suited to protect Australians’ human
rights.

3. A Human Rights Act would not benefit ordinary Australians. Instead,
it would privilege the claims of minorities and law breakers.

4. A Human Rights Act would clog the courts with legal claims. This
would benefit lawyers but very few others.

5. There is, in any case, no significant support by Australians for the
adoption of a Human Rights Act.

A Shift in Political Power from Parliament to the Courts

Under Australia’s Westminster system of government, parliament is desig-
nated as sovereign. Parliamentary sovereignty means, in essence, that the
final say on what should be the law of the land must rest with the peoples’
elected representatives. It needs to be acknowledged, however, that parlia-
mentary sovereignty in Australia’s governmental system is heavily quali-
fied. This is because what the parliament can or cannot do is subject
ultimately to the provisions of Australia’s Constitution. No law passed by
the parliament can transgress the Constitution’s provisions. If a law does
infringe the Constitution, it may be challenged and struck down by the High
Court of Australia. In this sense, the High Court of Australia has always
been regarded as the ultimate guardian of the Constitution.
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It is worth noting, in this respect, that under the Constitution the High
Court may make decisions having a huge impact upon the way in which
Australia is governed. To take just one recent example, the High Court’s
decision in the Workchoices case in 2006 resulted in a massive shift of power
from State governments to the Commonwealth Government. The interest-
ing thing about this is that no complaints are raised about the ultimate
power of the High Court to make such decisions under the Constitution.
This is so even when it is clear that the court’s decisions may have very sig-
nificant implications for Australian politics and government. The question
then naturally arises as to why such strong objections should be raised to
the involvement of the courts in interpreting the provisions of a Human
Rights Act since the severity of the political impact of decisions under this
Act are dwarfed by those of the decisions of the High Court and Federal Court
under our Constitution. There is a contradiction in the argument here
which opponents of a Charter need to explain.

Even so, some commentators object vigorously to the prospect that the
courts will bleed power from the parliament if an Australian Human Rights
Act is enacted. So, the objection requires further analysis. The argument is
that when interpreting the provisions of a Human Rights Act, in which fun-
damental rights and freedoms are expressed very generally, the courts will
be making what amount to policy rather than legal decisions. But under our
system of government it is desirable that policy decisions should remain
clearly within the brief of the democratically elected parliament rather than
being transferred to an unelected judiciary.

There are several points that may be made in response. First, we agree
with the general thrust of the argument. It is for precisely that reason that a
Human Rights Act, if introduced in Australia, should preserve parliamen-
tary sovereignty. In the model sketched previously, the final decision as to
what action should be taken if a federal law is incompatible with a right or
freedom contained in the Human Rights Act will be taken by the parliament
and not by the courts.

We do not believe that it is appropriate for Australia to adopt a constitu-
tional charter of rights as the United States and Canada have, for example.
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In those countries, the final say on what should happen if there is such an
incompatibility rests with the courts. The courts may overturn the laws
made by the parliament. In contrast, the proposal for an Australian Human
Rights Act runs with the grain of Australia’s Westminster system. It permits
courts to declare that legislation is incompatible with the Act but leaves final
decisions concerning the Act’s application to our elected representatives. So,
in relation to the Human Rights Act in Britain:

“(Parliament has made it clear that) it remains supreme and that if a
statute cannot be read to be compatible with the (European) Conven-
tion a court has no power to override or set aside the statute. All the
court may do, pursuant to s.4 of the Act is to declare that the statute
is incompatible with the Convention. It will then be for parliament
itself to decide whether it will amend the statute so that it will be com-
patible with the Convention. Therefore if a court declares that an Act
is incompatible with the Convention, there is no question of the court
being in conflict with the parliament or of seeking ... to override the
will of parliament. The court is doing what the parliament has
instructed it to do in s.4 of the 1998 Act.” 33

Secondly it is true, nevertheless, that the courts will accrue additional
jurisdiction and power as the result of the enactment of human rights legis-
lation. But this is to say no more than that the courts accrue additional
power every time legislation is passed. The parliament makes new laws, the
judiciary interprets them. That is the way our system works.

If thisis the case, there must be some additional consideration, specific to
human rights legislation that worries its opponents. This consideration
appears to be that under legislation that sets down Australians’ fundamen-
tal rights and freedoms, courts will not just be interpreting the words of a
statute but, in addition, will be exercising a breadth of discretion either unu-
sual in their work or undesirable in political practice.

It is the case that in human rights legislation of the kind proposed, the
rights and freedoms to be protected are expressed in quite general terms.
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The Act might say, for example, that ‘Everyone is entitled to respect for their
privacy’. This formulation leaves open the question as to how ‘privacy’ is to
be defined, and in what circumstances and to what extent limits upon this
right may be imposed. In reality, however, the discretion vested in the courts
is neither so great nor so unusual.

The international human rights treaties, upon which such legislation
everywhere is based, have been in effect for many decades. Every Western
democracy — except Australia — has constitutional or statutory human
rights protection of precisely the same kind. In consequence, a huge juris-
prudence of human rights has developed internationally and nationally.
Over many decades the meaning of the rights and freedoms guaranteed has
been thought about, teased out and refined by courts and tribunals across
the globe including in the Westminster systems like our own —in the United
Kingdom, Canada and New Zealand and throughout Europe.

Given this experience it can be expected that the judicial interpretation
of the very similar provisions in an Australian Act will be very similar. The
courts here, in other words, will not be taking leaps into the dark. Rather,
they will be walking along judicially well-worn paths. This has certainly
been the experience in Britain where the case law has very closely mirrored
that of the European Court of Human Rights. This is not to say that courts
will always be right. There have been examples of courts elsewhere giving
provisions of an Act an unduly expansive interpretation. Equally, there have
been examples of courts interpreting such provisions too narrowly. Courts
make mistakes. Usually they are corrected on appeal. But the mistakes in
other jurisdictions have been very much the exception rather than the rule.

Another important consideration in this respect is that courts nationally
and internationally have themselves recognised that they should take a step
back where matters of politics or policy are involved. In doing so, they have
developed a doctrine of judicial deference. In other words, the judiciary, in
recognition of the parliament’s legitimacy and expertise in these spheres,
will allow the government and parliament greater leeway in determining
how best to respond to certain sets of circumstances than they would where
matters that are characterised as legal or jurisprudential are involved. For
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example, courts properly defer to governments where assessments of threats
to national security are to be made. And they shy away from intervention in
cases raising broad economic or social questions.

In this respect, it needs also to be noted that courts are not unused to the
interpretation of legislation containing generally framed evaluative provi-
sions. In determining the legality of governmental action, for instance, the
courts are every day required to give meaning and effect to legislative crite-
ria such as whether the executive actions are ‘unreasonable’, or ‘improper’,
or ‘procedurally unfair’ or ‘contrary to the public interest’. It is hardly pos-
sible to get legislative criteria that are broader. And yet our system of admin-
istrative law operates perfectly well with courts accorded such discretion.

The situation is similar in constitutional interpretation. The Constitu-
tion’s terms are of their nature and by necessity cast generally. Not infre-
quently, the High Court is required to determine whether or not some
constitutional guarantee should give way in certain circumstances in the
face of some ‘competing or compelling public interest’. Similarly, the court is
frequently called upon to determine whether a particular law is ‘reasonably
and appropriately adapted’ to the achievement of some constitutionally
mandated purpose. In each of these instances, the courts proceed carefully,
developing ascertainable criteria of their own, to assist in effecting the polit-
ical or policy balance required. There seems to be no reason to expect that,
given this experience, they will not perform a similar function under a
Human Rights Act in a similarly measured and methodical way.

Politicians or Judges?

The second argument against an Australian Human Rights Act is closely
related to the first. It contends that if one is to make a choice between politi-
cians and judges as to who is best placed to protect Australians’ human
rights, the decision should come down clearly in favour of politicians. There
are two reasons for this. First, politicians are elected but judges are not. If
politicians make mistakes, therefore, they can be replaced. Judges, in con-
trast, are appointed for life and cannot be removed. Secondly, politicians are
more representative of the general community than judges, who are
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appointed from a privileged pool. They are therefore better placed to make
decisions about what rights Australians should have as they better reflect
community attitudes.

While superficially plausible this argument runs immediately into sig-
nificant difficulty for the following reason. Human rights, of their nature,
are claims for protection against the state. They are claims for protection
against laws that are oppressive and against governmental actions that are
intrusive, invasive or abusive. The claim for respect for one’s privacy is a
legal claim that the government ought not to legislate or act in a manner
that invades one’s privacy, for example, by monitoring the content of peoples’
phone calls or email communications.

The question then is how is this right best protected? The answer cannot
be — by politicians — as they make the oppressive laws in question. Nor can it
be — by bureaucrats — as they administer and enforce the legislation. Human
rights can only be protected by some independent third party. And that is
why claims against the government, or challenges to legislation, must nec-
essarily be adjudicated by the courts. They are established, independently of
government and parliament, for precisely such a purpose. To put the matter
another way, if we were to leave the protection of human rights in the hands
of politicians or bureaucrats, they would, inevitably and unavoidably, be act-
ing as judges in their own cause.

“We cannot give effect to our democratic values without there being
independent judges who hold the ring between the fight against ter-
rorism and the constraints of the law. As long as we hold to those
democratic values then the role of the court is clearly to state the legal
limits. And until the state unequivocally decides, democratically, to
abandon the commitment to the three principles of democracy, the
rule of law and the individuals’ right to personal dignity then it is the
courts’ role to uphold these values.”3+

There is another consideration that is also important in this regard. That
is, that to be representative of the general community or to better reflect
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community attitudes is not necessarily the best qualification to make deci-
sions with respect to human rights. A core value underlying human rights
law is that there are some human rights that are so fundamental that they
ought not to be capable of infringement even when supported by popular
majority. For instance, as a society we ought not to permit torture or cruel,
inhuman or degrading treatment even if a majority of our fellow citizens (or
a majority of our parliamentary representatives) believes that such treat-
ment is legitimate or desirable in certain circumstances. To do so would be
to transgress a value so fundamental to our society and to how we consti-
tute ourselves as democratic peoples, that we would all be diminished as
citizens as a result. In this respect, expert and independent adjudication is
required.

Ordinary Australians and Minority Interests

Next it is claimed that the only people who will benefit from the introduction
of a Human Rights Act are members of minority groups in society. For the
vast majority of Australians, therefore, the Act will either be irrelevant or
have the effect of privileging such minorities over the majority.

Here again, there is some truth in the argument. Speaking generally,
those who initiate claims under a Human Rights Act are individuals and
groups who feel that they have been unfairly treated by legislation or by gov-
ernment action. And since legislation and regulations are passed by the par-
liament, in accordance with the wishes of the parliamentary majority, it is
unsurprising that the legislation will be challenged in individual cases by
those who feel aggrieved by what the majority has done.

However, ever since the British philosopher, J.S. Mill coined the term ‘the
tyranny of the majority’, it has been recognised that even in a democracy,
what the majority wants is not always socially desirable. And, in particular,
it has become generally accepted, for the reasons outlined in Chapter 2, that
the conferral or withdrawal of individuals’ human rights cannot and should
not be left to parliamentary discretion alone. The bedrock values embodied
in the designation and protection of human rights are too fundamental to
our understanding of who we are, and what our democracy is, to be readily
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overturned from one parliament to another. Everyone’s human rights
demand continuing respect irrespective of the political colour of the parlia-
mentary majority existing from time to time.

This raises a further issue. It is quite inaccurate to say that human rights
law exists for the protection of minorities alone. It is in the very nature of
human rights that they are universal and attach to everyone. It may well be
the case, although this is by no means certain, that the majority of Austral-
ians will have no cause to seek vindication of their human rights. But
human rights legislation of the kind proposed here still sits as a guarantee
that should some future government adopt laws or policies that infringe
upon the human rights of a different segment of society, that segment, and
the individuals within it, will be able to seek redress and remedy in the same
way as those aggrieved now may do so.

In the end, the argument about minorities tends to boil down to an
assertion that human rights legislation will be used primarily by highly
unpopular and undeserving minorities, such as terrorists, criminals, pris-
oners, social security cheats and other assorted villains. The facts of liti-
gation in other countries, however, do not bear this assertion out. It does
appear to the be the case that in the first two years or so after the intro-
duction of human rights legislation, there is a spike in the number of
challenges to criminal procedures that are brought to the courts. And ter-
rorism cases attract enormous publicity. However, once a set of precedents
has been established in that time, such cases enter into an equally steep
decline. What then ensues is what one would expect: that human rights
cases are brought principally in the context of complaints alleging harm-
ful administrative decisions or actions by governmental agencies and
their staff.3s

A Lawyers’ Picnic?

Another populist criticism of human rights legislation is that it will provide
a financial bonanza for lawyers. This is because lawyers, ever protective of
their self-interest, will introduce human rights considerations into cases
where they should not be raised, and will seek to increase their income by
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launching a plethora of new legal actions, whether meritorious or not. Liti-
gation, therefore, will increase dramatically and the winners will not be the
litigants but their legal representatives.

Let us be honest about this. It may well be that some lawyers will behave
in precisely this way. It is also likely that the volume of litigation will increase
as the result of a Human Rights Act’s introduction. Equally, however, some
lawyers will take human rights cases and act pro bono because they believe
that their client’s rights have been transgressed. Responding to the former
NSW Premier Bob Carr, who seems to be the principal advocate of the ‘law-
yers picnic’ approach, Susan Harris Rimmer wrote recently that she agreed
with Carr that human rights protection should not be about lawyers. Inevi-
tably, however, since a Human Rights Act is one that may spawn litigation
and generate judicial interpretation of its provisions, lawyers will inevitably
be involved. That fact is not central, however. It is the content of cases that is
important. As Rimmer wrote:

“Human rights can be about the way in which your government treats
you every day. Do you feel like a person who is being treated with dig-
nity when you go to Centrelink? What about when your parents went
into an aged persons home? What about when you go? What about
when you are a patient in a NSW public hospital? What about when
your teenage son gets arrested for being at a protest or a nightclub
that is raided? What about when the bank lends you too much money
and then you can't repay? What about your access to medical treat-
ment for cancer when you live out on a farm? What about when the
government closes your local school? Or sets up a power plant next
door? Or both?

Often human rights protections provide no solutions to these
problems. But they offer counter-arguments and a point of view
based on the dignity of the individual. The impact on the individual
or the family is the first thing that gets lost when governments face
hard decisions, particularly about resources.”3°
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Beyond this, however, the fact is that international experience with stat-
utory human rights legislation simply does not bear out the worst fears of its
critics. There is a significant, but not alarming, increase in court cases. And
because human rights cases are usually brought by people with few
resources, the field is not a particularly lucrative one for lawyers with an
ambition for riches.

The 5 year review of the Human Rights Act in Britain concluded that a
substantial body of case law had been generated but this represented no
more than 2 per cent of all cases determined by the courts. The Human
Rights Act had been considered in about one-third of cases before the nation’s
highest court but could be said to have affected the outcome in only one
tenth.3”

Such figures as are available from the experience of the first year of the
Victorian Charter of Rights and Responsibilities paint a broadly similar picture.
In 2008, Victorian courts mentioned the Charter in 46 matters. Twenty-
three of them were in the Supreme Court or the Court of Appeal, 20 were in
the Victorian Civil and Administrative Tribunal (in a variety of Lists includ-
ing discrimination, guardianship and domestic building) and 3 of them
were matters heard by the Mental Health Review Board. However, in 25 of
those decisions, although the judges referred to the Charter, it was not con-
sidered substantively. Furthermore, in 7 of those 25 matters, the Charter did
not apply to proceedings at all. No declarations of incompatibility were
issued in the first year.

This is hardly a legal or judicial revolution.

Absence of Support for a Human Rights Act
The final argument made against the adoption of a Human Rights Act is not
just that there is no need for one but also that there is no demand. This is a
debate, in the words of the Shadow Attorney-General Senator George Bran-
dis, that ‘we didn't have to have’.3®

It is no doubt the case that in many countries, the adoption of a Bill or
Charter of Rights followed some major social upheaval. The examples of the
US Bill of Rights, adopted as part of the American Declaration of Independ-
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ence and the European Charter of Rights, following the Second World War
come readily to mind. Australia has experienced no such major social
unrest, although segments of Australia’s indigenous community may legiti-
mately question such a broad generalisation. Some argue, for that reason,
that there is presently no reason to embark on this path. Further, some crit-
ics assert that this is not such a burning issue amongst the Australian popu-
lace as to justify contemplating such a measure. It doesn't rate highly
amongst Australians’ principal, political or social concerns.

The problem with this position is that the recent, independent evidence
collected about Australians’ attitudes towards adopting a Human Rights
Act points the other way. In the last five years, four independent inquiries
have been held to determine whether or not State and Territory govern-
ments should enact such laws. Every one has concluded that they should. It
is instructive to look more closely at some of these findings.

In 2003, the government of the ACT commissioned an inquiry into
whether or not the ACT should adopt a Human Rights Act. The inquiry con-
cluded that:

“Human rights for people in the ACT are covered in a partial and hap-
hazard manner under federal, territorial, common, constitutional
and international law and therefore cannot be said to be adequately
protected under our current political and legal system”.

During the course of the inquiry, the inquiry panel conducted a delibera-
tive poll. The polling process brought together a representative sample of
ACT residents to discuss and debate the Human Rights Act proposal over
two days. At the conclusion of the discussion, participants were asked to
indicate their position on an Act. 58.6 per cent of participants said they
favoured the adoption of such legislation. 38.4 per cent of participants said
they did not.3?

The numbers who participated in the ACT consultation were relatively
small, reflecting the size of the Territory’s population. A much larger consul-
tation was conducted in Victoria in 2006. It was a defect in the inquiry’s proc-
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ess that no independent polling of community opinion was conducted.
Nevertheless, the inquiry panel conducted 55 public meetings across the

State to assess community views. Perhaps more importantly, as the result of
a vigorous program of public outreach, the inquiry received 2524 public sub-
missions, the second highest number received by any such inquiry in Victo-
ria’s history. Of these, 84 per cent favoured the adoption of a Victorian Charter

of Rights. This favourable view was held across the State in equal measure in

city and country and across all other segments of the community.+°

In 2007, the Tasmanian Law Reform Institute was asked by the Tasma-
nian Government to inquire into whether or not Tasmania should adopt a
Charter of Rights. It, too, concluded that an Act should be introduced. 403
submissions were received, the largest number ever for an inquiry of this
kind. 95 per cent of public submissions expressed the view that human
rights were not adequately protected in Tasmania. 383 submissions (94 per
cent) indicated a preference for a statutory Charter that would apply to all
arms of government — the executive, the parliament and the courts.+*

The Western Australian inquiry also reported in 2007. In the course of
its deliberations it conducted independent opinion polling of Western Aus-
tralians’ attitudes towards the adoption of human rights legislation. The
results of this polling are illuminating. A random sample of 400 voters was
chosen from urban and regional areas. When asked whether Western Aus-
tralia should have human rights legislation 89 per cent said yes, 9 per cent
said no. Young people were slightly more likely to be of this view than older
people, women more slightly more likely than men to be in favour and, inter-
estingly, country people were slightly more likely than metropolitan people
to favour legal protection of human rights.

The Western Australian inquiry, to its credit, went further and con-
ducted a survey directed at people ‘on the margins’, that is, members of dis-
advantaged groups in society. 405 participants took part in focus groups,
face to face interviews, online surveys and telephone interviews. An over-
whelming number supported strengthened legal human rights protections.
Among face to face participants, for example, 154 of 160 were of this opinion.
The inquiry panel concluded that:
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“The Committee’s consultations established that a wide range of peo-
ple believe that their rights, or the rights of others, are not given suf-
ficient respect and need greater protection. The breadth of individual
and personal concerns was striking. Equally striking was that gov-
ernment agencies with responsibilities for monitoring the activities
of other departments and agencies which have difficult and sensitive
roles were concerned about the need for improved approaches to pro-
tecting human rights. The view that ‘it ain’t broke, so don’t fix it’, was
comprehensively answered by the submissions we received from both
the public and from government agencies.”+*

Of course, none of these inquiries addressed the question as to whether a
Human Rights Act should be enacted federally. There is no reason to believe,
however, that public opinion in relation to that question would differ. A inde-
pendent Neilsen poll conducted in February 2009 for Amnesty International,
for example, found that 81 per cent of Australians now favour a national
human rights charter. It seems clear that when asked, Australians express a
firm view that better, comprehensive legislative protection of human rights is
now necessary and desirable.



CONCLUSION

Taking the competing arguments in the previous chapters into account, on

balance we have concluded that the Commonwealth Parliament should

enact an Australian Human Rights Act or Charter. This is because the case

for adoption is strong and the case against, while having some merit, can

reasonably be answered. Our conclusions may be summarised as follows:

1.

2.

3.

4.

Respect for and observance of people’s fundamental human rights is
critical if we are to progress as a civilised and compassionate society.
The rise of the modern human rights movement from the ashes of the
Holocaust and the Second World War, and the recognition of the fun-
damental dignity or ‘personhood’ of all human beings, provides a per-
suasive moral case for global and national human rights protection.
To be effective that protection must be embodied in law and provide
for adequate remedies in cases of infringement.

The current legal protections for Australians’ human rights are
patchy and inadequate. The Constitution recognises only a very lim-
ited range of rights and even these have been interpreted narrowly.
Existing statute law is incomplete and is far from providing Austral-
ians with the comprehensive legal protections necessary to meet our
international human rights obligations. The common law remains
only the most fragile legal bastion.

In other Westminster countries, the introduction of Human Rights
legislation has increased awareness of human rights within govern-
ment and observance of human rights by government. At the same
time, the relationship between the government, the parliament and
the judiciary has not been altered in any significant way.

The case for comprehensive legal protection for human rights in Aus-
tralia is strong. As in the United Kingdom and New Zealand, a Human
Rights Act can be expected to increase the awareness and observance
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of human rights within government. In so doing it will strengthen the
accountability of the government to the parliament and the people.
Human rights legislation will facilitate social inclusion and it will con-
stitute a significant step in ensuring that breaches of human rights
recently experienced in this country will not be repeated.

5. It hasfrequently been argued that the introduction of a Human
Rights Act will undermine the delicate balance of power created
under the Constitution between the executive, legislative and judicial
branches of government. Neither comparable international experi-
ence nor experience within Australia supports that conclusion. The
final word on the applicability of legislation transgressing human
rights will remain with the Commonwealth Parliament rather than
the courts. At the same time, however, the courts have a crucial role
to play in the independent and impartial adjudication of human
rights related disputes between the government and the governed.

Professor Conor Gearty from the University of London began life as a vig-
orous human rights sceptic. However, after observing the operation of the
UK Human Rights Act in its first 8 years, he changed his mind. Explaining the
change in his most recent book, Professor Gearty remarked that:+3

“Parliament has transferred a limited power to the courts to exercise
in certain defined circumstances in a way that promotes the concept
of human rights whilst protecting ... (its) untrammelled power to act
that is still viewed in Britain as an essential aspect of representative
democracy.

Properly understood, the Act is a brilliant reconciliation of (these)
two apparent opposites which ... could be as successfully exported to
other jurisdictions as the common law and civil liberties were during
previous golden ages.”

We agree and, on these foundations, we are persuaded that the adoption
of a comparable Human Rights Act or Charter in Australia is now imperative.
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